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MOTION FOR RECONSIDERATION 
OF THE DECISION DATED 3 APRIL 2017 

 

Accused-Appellant JOSEPH SCOTT PEMBERTON 
("Pemberton"), by counsel, respectfully moves for the 
reconsideration of the Decision of this Honorable Court 
promulgated on 3 April 2017 (received on 11 April 2017) on 
the following grounds:  

 

I. 

 

WITH DUE RESPECT, THIS HONORABLE 
COURT COMMITTED GRAVE ERROR IN 

EXEMPTING THE PROSECUTION FROM 
PROVING THAT THE CRIME OF HOMICIDE 
WAS COMMITTED BEYOND REASONABLE 
DOUBT AND SHIFTING THE BURDEN ON 
PEMBERTON TO PROVE HIS INNOCENCE. 
PEMBERTON CLEARLY TESTIFIED THAT HE 
DID NOT KILL LAUDE, AND LAUDE WAS 
ALIVE WHEN HE LEFT ROOM 1. IN INVOKING 



2 
 

SELF-DEFENSE, PEMBERTON IS REFERRING 

TO THE NON-FATAL INJURIES HE INFLICTED 
ON LAUDE WHILE THEY WERE FIGHTING.  

 

II. 

 

WITH DUE RESPECT, THIS HONORABLE 
COURT CHERRY-PICKED EVIDENCE TO 
SUSTAIN THE CONVICTION AND 
COMPLETELY IGNORED ALL CONTRARY 
EVIDENCE.  

 

A. 

 

THIS HONORABLE COURT FOUND 
CREDENCE IN THE TESTIMONIES OF 
ROSE, GALLAMOS, AND DR. DAVE 
ONLY INSOFAR AS THEY ARE 
UNFAVORABLE TO PEMBERTON. THE 
COURT DISREGARDED SUCH 
PORTIONS OF THEIR TESTIMONIES 
THAT ARE CONSISTENT WITH 
PEMBERTON’S INNOCENCE.  

 

B. 

 

THIS HONORABLE COURT DID NOT 
APPRECIATE THE MITIGATING 
CIRCUMSTANCE OF VOLUNTARY 
SURRENDER WHEN THE EVIDENCE 
ON RECORD CLEARLY SHOWS THAT 
PEMBERTON VOLUNTARILY 
SURRENDERED TO THE 
AUTHORITIES AT THE EARLIEST 
POSSIBLE OPPORTUNITY. 

 

C. 

 

THIS HONORABLE COURT DID NOT 
APPRECIATE THE MITIGATING 
CIRCUMSTANCE OF PRAETER 
INTENTIONEM WHEN THE 
EVIDENCE ON RECORD CLEARLY 
SHOWS THAT PEMBERTON NEVER 



3 
 

INTENDED TO KILL LAUDE, AS HE 

IN FACT DID NOT KILL LAUDE. 

 

D. 

 

THIS HONORABLE COURT 
COMPLETELY DISREGARDED 
EXTREMELY IMPORTANT PIECES OF 
EVIDENCE CONSISTENT WITH 
PEMBERTON’S INNOCENCE. 

 

 

DISCUSSION 

 

I. 

 

WITH DUE RESPECT, THIS HONORABLE 
COURT COMMITTED GRAVE ERROR IN 
EXEMPTING THE PROSECUTION FROM 
PROVING THAT THE CRIME OF HOMICIDE 
WAS COMMITTED BEYOND REASONABLE 
DOUBT AND SHIFTING THE BURDEN ON 
PEMBERTON TO PROVE HIS INNOCENCE.  
PEMBERTON CLEARLY TESTIFIED THAT HE 
DID NOT KILL LAUDE, AND LAUDE WAS 
ALIVE WHEN HE LEFT ROOM 1.  IN INVOKING 
SELF-DEFENSE, PEMBERTON IS REFERRING 
TO THE NON-FATAL INJURIES HE INFLICTED 
ON LAUDE WHILE THEY WERE FIGHTING.  

 
1. In its Decision (hereafter the “CA Decision”), this 

Honorable Court ruled that since Pemberton invokes self-
defense, he thereby admitted killing Laude; and with his 
admission, the burden of proof shifted – instead of the 
prosecution having to establish that Pemberton killed Laude 
beyond reasonable doubt, it is Pemberton who must prove 
that the elements of self-defense are all present. Thus: 

 

“The crime of homicide is committed when: 
(1) a person is killed; (2) the accused killed that 
person without any justifying circumstance; (3) 
the accused had the intention to kill, which is 
presumed; and (4) the killing was not attended by 
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any of the qualifying circumstances of murder, or 

by that of parricide or infanticide. 

 

In this case, however, the above elements 
need not be proven, because Pemberton, as 
elucidated in the fifth assigned error, interposes 
self-defense to extricate himself from criminal 
liability. It is well-settled that the invocation of 
Self-defense is an admission of the killing and of 
its authorship. By this admission, the burden of 
proof shifts to the accused who must now 
establish with clear and convincing evidence all 
the elements of this justifying circumstance, to 

wit: (a) unlawful aggression o4 the part of the 
victim; (b) reasonable necessity of the means 
employed to prevent or repel it; and, (c) lack of 
sufficient provocation on the part of the person 
resorting to self-defense. In proving these 
elements, the accused must rely on the 
strength of his own evidence. He can no 
longer assail the weakness of the evidence 
against him simply because it cannot be 
disbelieved after his open admission of 
responsibility for the killing.”1 

 

2. With due respect, this Honorable Court 
misunderstood the meaning of self-defense as invoked by 
Pemberton. Pemberton’s testimony is clear that he did not 
kill Laude. He left Laude only after he became sure that the 
latter was still breathing.2 Pemberton’s invocation of self-
defense refers to his punches in the course fighting with 
Laude and the arm-lock. 

 
3. Pemberton testified that he and Laude engaged in 

a fight and, in the process, he inflicted non-fatal injuries on 
him (in the same manner that Laude also inflicted injuries on 
Pemberton). When Pemberton invoked self-defense, 

therefore, he meant that when he punched Laude, and held 
him in an arm lock, thereby causing the latter physical 
injuries, he did so by way of self-defense.  Pemberton 
made no such “open admission” for killing Laude, as this 
Honorable Court had inferred. 

                                                           
1 CA Decision, p. 22 (underscoring supplied). 
2 TSN dated 24 August 2015, p. 41. 
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The justifying circumstance of self-defense is not limited to 

crimes where the victim has died. It may be invoked in 
slight, less serious and serious physical injuries.3 For 
example: “A” attacks “B” with a knife, “B” can defend 
himself and if, after the fight, it is “B” who was able to inflict 
injuries upon “A”, and “A” files a criminal case against him, 
“B” can invoke self-defense. It is not necessary that “A” dies 
before “B” can invoke self-defense. 

 

4. Pemberton testified that Laude slapped him hard. 
In his defense, he punched Laude. They exchanged blows 
and kicks, until Pemberton, by pure instinct and without 
intention to kill, held Laude in an arm lock. Laude’s back 

was pressed on Pemberton’s side, and his head under 
Pemberton’s armpit. Hence, Pemberton could not even see 
Laude’s face.  Pemberton testified that he immediately let go 
of Laude when he felt that Laude stopped moving.  
Panicking, Pemberton brought Laude to the bathroom, 
placed him under the showerhead and turned on the shower 
valve to revive Laude, but the shower was not working. 
There was no water coming out of the showerhead. After 
checking that Laude’s chest was moving up and down, 
indicating that Laude was breathing, Pemberton left Room 1 
and walked away.  

 

5. There is no evidence that Laude’s death resulted 
from the said injuries. The prosecution’s theory is that Laude 
died from drowning. Nevertheless, if this Honorable Court 
finds that any of the blows caused the death of Laude, 
Pemberton is invoking self-defense.  

 

6. Thus, contrary to the impression of this Honorable 
Court, there is unequivocally no admission that 
Pemberton killed Laude. Hence the premise of this 
Honorable Court for ruling that the elements of Homicide 
need not be established by the prosecution and the burden 
of proof to show his innocence shifted to Pemberton is 

completely wrong. The further pronouncement that 
Pemberton should therefore establish by clear and 
convincing evidence all the elements of a justifying 
circumstance is equally erroneous.  

 

                                                           
3 See Sabay v. People, G.R. No. 192150, 1 October 2014, 737 SCRA 423, 

where the Supreme Court applied the requisites of self-defense to a criminal 

action for serious physical injuries. 
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7. In holding that the burden of proof shifted to 

Pemberton, and resolving the appeal based on this 
premise, the CA Decision loses its validity for it 
violated Pemberton’s constitutional right to be 
presumed innocent. Moreover, it relieved the 
prosecution of the burden of proving guilt by proof 
beyond reasonable doubt. Instead of focusing on the 
issue of whether the prosecution was able to prove beyond 
reasonable doubt that Pemberton is guilty of homicide, this 
Honorable Court readily concluded that Pemberton is guilty 
and thereafter examined whether the evidence he presented 
proved his innocence. 

 

8. With due respect, the review of the case by this 
Honorable Court cannot possibly be correct since its 
objective was to determine the strength of Pemberton’s 
defense and not to examine whether the prosecution was 
able to discharge its burden of proving that Pemberton is 
guilty beyond reasonable doubt. 

 
9. By law and jurisprudence, the accused bears no 

burden of proof. The prosecution’s evidence must stand or 
fall on its own weight and cannot draw strength from the 
weakness of the defense.4 For shifting to Pemberton the 
burden of proving his innocence, the CADecision is 

inherently flawed and must be reconsidered.  
 
10. In People vs. Tolentino,5 the Supreme Court 

held:  

 

“In fine, the failure of the prosecution to 
prove that the act of the appellant produced such 
injury as will constitute a penal offense is fatal to 
their case. In criminal cases, the burden of proof 
as to the offense charged lies on the prosecution 
[Rule 131, Section 2 of the Revised Rules of 
Court.] As the accused has in his favor the 

constitutional presumption of innocence, the 
quantum of proof that will warrant a verdict of 

                                                           
4 Lenido Lumanog and Augusto Santos v. People of the Philippines, G.R. No. 

182555; Cesar Fortuna v. People of the Philippines; G.R. No. 185123; People 

of the Philippines v. SPO2 Cesar Fortuna y Abudo, Rameses De Jesus y 

Calma, Lenido Lumanog y Luistro, Joel De Jesus y Valdez and Augusto Santos 

y Galang, Rameses De Jesus y Calma and Joel De Jesus y Valdez, G.R. No. 

187745, 7 September 2010. 
5 G.R. No. 70836, 18 October 1988. 
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guilt must be strong enough to erase any 

reasonable doubt as to his culpability. True, the 
trial court found the prosecution evidence 
sufficient for purposes of conviction. As a rule, this 
Court usually desists from disturbing the 
conclusions of the trial court on the credibility of 
witnesses, in deference to the basic precept that 
the lower court, having seen and heard the 
witnesses and observed their demeanor and 
manner of testifying, is in a better position to 
appreciate the evidence. But this doctrine must 
bow to the superior and immutable rule that the 
guilt of the accused must be proved beyond a 

reasonable doubt, because the law presumes that 
a defendant is innocent and this presumption must 
prevail unless overturned by competent and 
credible proof (People v. Galvez, G.R. Nos. L-
26944-45, December 5, 1980, 101 SCRA 544.] As 
authoritatively set forth by this Court in a fairly 
recent decision: 

 

‘Appellants have in their favor the 
presumption of innocence as guaranteed 
by the Constitution. Proof against them 
must survive the test of reason. Every 

circumstance against guilt and in favor 
of innocence must be considered. 
Suspicion no matter how strong should 
not sway judgment, for well-established 
is the rule that the prosecution must 
rely on the strength of its evidence and 
not on the weakness of the defense; 
that appellants need not prove their 
innocence because that is presumed; 
that the presumption of innocence is a 
conclusion of law in favor of the 
accused, whereby his innocence is not 

only established but continues until 
sufficient evidence is introduced to 
overcome the proof which the law has 
created-that is, his innocence; ‘that 
conscience must be satisfied that 
defendant has been proven guilty of the 
offense charged. Only by proof beyond 
reasonable doubt which requires moral 
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certainty’, 'a certainty that convinces 

and satisfies the reason and conscience 
of those who are to act upon it' may the 
presumption of innocence be overcome. 
[People v. Clores, G.R. No. 61408, 
October 12, 1983, 125 SCRA 67, 75 
citing People v. Inguito, G.R. No. 53497, 
October 18,1982,117 SCRA 641, 649.]’” 

 
11. The mistaken foundation of the CA Decision 

notwithstanding, Pemberton addresses below the ruling of 
this Honorable Court as regards the requisites of self-
defense. 

 
12. In the CA Decision, this Honorable Court found 

that Laude committed no unlawful aggression: 

 

“First the alleged molestation done to 
Pemberton cannot be considered as unlawful 
aggression. Unlawful aggression is defined 
as an actual physical assault, or at least a 
threat to inflict real imminent injury, upon a 
person. Here, Pemberton did not suffer any 
injury when he allowed Laude to perform 
oral sex on him. Even if the definition of injury is 

broadened to include Pemberton's dignity and self-
respect, unlawful aggression is still wanting. 
Unlawful aggression to merit self-defense 
must be continuous, otherwise, it becomes a 
form of retaliation. In this case, the moment 
Pemberton pushed away Laude, the latter 
immediately ceased performing fellatio on the 
former. At that point there was no longer unlawful 
aggression to justify the killing of Laude.” 

 

 
13. There is no dispute as to the fact that Laude 

violated Pemberton’s rights. Laude misrepresented himself 
to be woman. Without Pemberton’s complete consent, Laude 
kissed and caressed Pemberton’s entire body and performed 
oral sex on him twice. Pemberton felt raped.6 

 

                                                           
6 TSN dated 24 August 2015, p. 33. 
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14. This Honorable Court ruled that Pemberton did not 

suffer injury when Laude performed oral sex on him. For a 
better understanding of the situation, let’s assume that a 
woman named Rosario, married to Jose turned off the light 
and went to bed. Unknown to her, Jose goes out of the 
house in the middle of the night. A neighbor, Diego goes to 
the bedroom and performs oral sex on Rosario. Rosario 
initially allowed the act, as she believed it was Jose. 
However, Rosario turns the lamp on and discovers that the 
man performing oral sex on her is not her husband, Jose. In 
this case, Diego did not physically injure Rosario when he 
performed the oral sex. Was there unlawful aggression on 
the part of Diego? If upon discovering Diego’s identity, 

Rosario stabs Diego, can she successfully invoke self-
defense or defense of honor? Undoubtedly, the answer is yes 
to both questions.  Diego committed an unlawful aggression. 
If Diego stopped the oral sex when the lamp was turned on, 
would it be correct to say that the act constituting unlawful 
aggression was no longer “continuous” and thus negates 
self-defense? What distinguishes this example then from 
Laude’s molestation of Pemberton?  

 
15. Pemberton had the right to defend his dignity and 

self-respect – rights that, for honorable people, are far more 
valuable than the right to life or property. Rights which 

Laude violated. 
 
16. At the very least, the acts committed by Laude 

against Pemberton are tantamount to Light Coercion 
penalized under Paragraph 2 of Article 287 of the Revised 
Penal Code, which Pemberton unquestionably had the right 
to repel.  
 

17. Pemberton testified that when he discovered that 
Laude had a penis, all he did was push him away so that the 
oral sex would stop. To Pemberton’s surprise, Laude slapped 
him hard on the face. After slapping him, Laude was about 

to hit Pemberton again, and so by way of defensive reflex, 
Pemberton punched him. An exchange of blows between 
them followed.7 

 
18. This Honorable Court refused to believe that Laude 

slapped Pemberton:  

                                                           
7 TSN dated 24 August 2015, p. 34. 
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“Second, no physical evidence suggests that 

Pemberton was first slapped by Laude. Worthy to 
note that after returning to HSV Westpac Express, 
Pemberton did not seek any medical attention to 
have his head checked for any injury considering 
that he claims that the first slap he received from 
Laude, who fought like a man, made his ear ring. 
Even Pemberton's General Physical Examination 
taken on 13 October 2014, shows no sign of injury 
on his head or face.” 

 

19. A slap on the face would not impel one to seek a 
doctor.  Seeking medical assistance under the circumstances 

of this case is especially unimaginable. After all that 
happened that night, Pemberton’s panic, adrenalin, fear, and 
shock, the least natural thing for Pemberton (or any man or 
woman under the circumstances) is to ask a doctor to check 
his slapped face. 

 
20. Moreover, this ruling assumes without medical 

support, that a slap would result in a bruise that lasts for 
over 24 hours. In any event, a slap is not considered 
unlawful aggression for the reason that it causes bruises. A 
slap on the face is one of the greatest insults to a person’s 
dignity, rights and humanity. As held in People v. Sabio: 

 

“[A] slap on the face [is] an unlawful 
aggression. No parity lies between said case and 
the present. Since the face represents a person 
and his dignity, slapping, it is a serious 
personal attack. It is a physical assault coupled 
with a willful disregard, nay, a defiance, of in 
individual’s personality. It may therefore be 
frequently regarded as placing in real danger 
a person's dignity, rights and safety. A 
friendly kick delivered on a person's foot obviously 
falls short of such personal aggression.”8 

 

21. Based on the foregoing case, should a slap result 
in hematoma or bruises to be considered unlawful 
aggression? The answer is “no”. A slap is considered 
unlawful aggression not because it causes physical injury 
upon the face, but because it is harmful to a person’s 

                                                           
8 Ibid., at 902;emphasis and underscoring supplied. 
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dignity. The pain caused by a punch or a kick will eventually 

go away. The pain inflicted on the dignity of a person caused 
by a slap on the face is indelible and remains in the heart 
and mind forever. 
 

22. Laude fought like a man. The slapping, kicking and 
punching that Laude launched against Pemberton caused 
him extreme pain and disorientation. Dr. Fortun confirmed 
that Pemberton suffered injuries from the fight with Laude.9 

 
23. There is no reason for this Honorable Court to 

doubt Pemberton’s account of what transpired inside Room 1 
in the night of the subject incident. He was cross-examined 

by the Prosecution for nearly four hours and he did not falter 
in his testimony.  Notably, the Prosecution did not offer any 
evidence to support a contrary version of events. 

 
24. Further, Pemberton’s account was corroborated by 

Rose, who confirmed that Pemberton told him that Laude 
slapped him. This Honorable Court, however, ignored this 
particular statement of Rose as it is favorable to Pemberton, 
even though it accepted the other portions of Rose’s 
statement of what Pemberton told him as part of the res 
gestae.  
 

25. It is sad that in the CA Decision, this Honorable 
Court described Pemberton to be “clutching at straws” when 
he asserted that he felt his life was in danger: 

 

“Third, we find that Pemberton is clutching at 
straws in claiming that the circumstances 
surrounding the incident made him realize he was 
in grave danger. The only reason why he 
attacked Laude was that he was furious at 
him for pretending to be a woman, nothing 
more, nothing less.” Invariably, Pemberton 
never mentioned that he was fearing for his life in 

his conversation with Rose or Miller. All he told 
them was that he was incensed after discovering 
Laude's penis.” 

 

26. If Pemberton saw Laude walking on a street, 
wearing a dress and he suddenly punched Laude “for 

                                                           
9 TSN dated 24 August 2015, p. 59. 
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pretending to be a woman”, this Honorable Court’s finding 

would be correct. But that was not the case.This finding 
ignores, completely disregards, and belittles the sexual 
molestation committed by Laude on Pemberton (not that it 
was the act that led to the exchanges of blows). 

 

27. So that this issue may be seen in a better 
perspective, the background of Pemberton and Laude should 
be taken into account. Laude was a 26-year old veteran sex 
worker who earned a living by providing sex to men, under 
the pretense that he was a woman. He joined a band of four 
other gay men and they worked singly or in tandem if the 
customers agreed to a threesome. Laude and his 

companions – Jamille (real name, Joselito Sordilla), Charize 
(real name, Richard Abdul), Barbi (Mark Clarence Gelviro) 
and Gorgeous (real name, Oliver Lipay) –preyed on young, 
naïve, unsuspecting foreigners who have little experience in 
the way of the flesh. 

 

28. On 11 October 2014, Laude and his gay friends 
knew that there were American ships in Subic Bay. They 
went to Ambyanz to look for American soldiers to defraud, 
and to get sexual satisfaction from men who did not give 
their consent willingly and intelligently. On that night, 
Pemberton was Laude’s fourth customer. His third 

customer was an African American whose genitalia so 
impressed Laude that the latter took a video of their sexual 
congress. The prosecution showed the media two used 
condoms found by the Navy Criminal Investigation Service 
Agents (NCIS) in Room 1. The prosecution intended to 
present them as evidence only to find out that the DNA 
found on those condoms came from other men - none of 
whom was Pemberton. 

 

29. At that time, Pemberton was 19 years old. He just 
graduated from high school the previous year, after which 
he enlisted with the US Marines. He had never been outside 
of the USA. Pemberton first experienced sexual 
relations at the age of 19.10 (In contrast, Barbi started 
sex work when he was 16 years old. In 2014, he had been in 
said industry for about seven years.) 

 

                                                           
10 TSN, 24 August 2015, p. 13. 
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30. Until the incident subject of this case, Pemberton 

was never involved in any trouble.”11 He is a person of good 
moral character and people who know him have never 
known him to exhibit any signs of hostility or violence.12 
Pemberton had a reputation of a person who does not have 
a “mean bone in his body, but instead a notable amount of 
love, gentleness and patience.”13 

 

31. In 2013, Pemberton joined the U.S. Marines to 
help his family, to serve the military as well as his country.14 
He came to the Philippines as part of regular military 
exercises between the governments of the U.S. and the 
Philippines.15 

 

32. Pemberton did not even intend to be with sex 
workers on 11 October 2014. Laude and Barbi practically 
dragged him to Celzone, with the undeniable intention of 
earning money from Pemberton by defrauding him, and 
having sex with him without his intelligent consent. 

 

33. The tenor of the CA Decision however, makes it 
appear that Pemberton killed Laude because Pemberton is 
evil – “he was furious at Laude for pretending to be a 
woman, nothing more, nothing less”.  With due respect, if 

we place our male children in the shoes of Pemberton, we 
can’t trivialize what Laude did. Certainly, our laws recognize 
that even men can be raped, sexually abused and 
molested.16 

 

34. The CA Decision further ruled that Pemberton’s 
testimony that he felt grave danger was “imaginary”: 

 

“We thus find Pemberton's defense of an 
impending grave danger more imaginary than real. 
If Laude was in cahoots with Barbie and 
Gallamos, there was no more need for Laude 
and Barbie to perform oral sex on Pemberton. 
The moment they entered Room No. 1, Laude and 
Barbie could have easily robbed Pemberton if that 

                                                           
11 TSN, 17 August 2015, p. 21. 
12 See Exhibits 1 to 25.  
13 Exhibit “3-a”. 
14 TSN, 24 August 2015, p. 13. 
15 TSN, 24 August 2015, p. 17. 
16 See REVISED PENAL CODE, Article 266-A (2), defining rape by sexual assault. 
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was their intention all along. Moreover, the fact 

that Pemberton was able to easily leave Celzone 
Lodge proves that his alleged fear was remote and 
speculative.” 
 

35. This Honorable Court’s statement that: “If 
Laude was in cahoots with Barbie and Gallamos, there 
was no more need for Laude and Barbie to perform oral 
sex on Pemberton”, is speculative and has no 
basis.Pemberton never claimed that the only objective 
of Laude and Barbi was to steal from him. Women have 
been raped in the course of robberies. There are also 
many cases where a female sex worker steals from the 
customer. One example is the Celestina Bubble 
Sanchez. Another is Aileen Wuornos, the notorious 
serial killer. 

 

36. Furthermore, this Honorable Court, in simply 
dismissing a valid and reasonable defense as 
“imaginary” disregards the well-settled rule that 
“[w]here the inculpatory facts and circumstances are 
capable of two or more explanations, one of 
which is consistent with innocence and the other 
with guilt, the evidence does not fulfill the test of 
moral certainty and is not sufficient to convict the 

accused.”17 Certainly, the defense has clearly and 
concisely set down before the court a quo and the 
Honorable Court an explanation that is very 
consistent with innocence. 

 

37. Considering Pemberton’s situation at the time 
of the incident, he believed that Gelviro and Gallamos 
would barge into the room at any time and, together 
with Laude, gang up on him. Was the danger to his life 
and limb imagined by Pemberton? Maybe so.  But that 
was the exact situation in U.S. v. Ah Chong:18 

 

"The question then squarely presents itself, 
whether in this jurisdiction one can be held 
criminally responsible who, by reason of a mistake 
as to the facts, does an act for which he would be 
exempt from criminal liability if the facts were as 

                                                           
17 People v. Torre, G.R. No. 44905, 25 April 1990, 184 SCRA 525, 528. 
18 The United States v. Ah Chong, G.R. No. L-5272, 19 March 1910, 15 Phil. 

488. 



15 
 

he supposed them to be, but which would 

constitute the crime of homicide or assassination if 
the actor had known the true state of the facts at 
the time when he committed the act. To this 
question we think there can be but one answer, 
and we hold that under such circumstances there 
is no criminal liability, provided always that the 
alleged ignorance or mistake or fact was not due 
to negligence or bad faith. 

 

x xx 

 

‘A careful examination of the facts as disclosed 
in the case at bar convinces us that the 
defendant Chinaman struck the fatal blow 
alleged in the information in the firm belief that 
the intruder who forced open the door of his 
sleeping room was a thief, from whose assault 
he was in imminent peril, both of his life and of 
his property and of the property committed to 
his charge; that in view of all the 
circumstances, as they must have 
presented themselves to the defendant at 
the time, he acted in good faith, without 
malice, or criminal intent, in the belief that 

he was doing no more than exercising his 
legitimate right of self-defense; that had 
the facts been as he believed them to be 
he would have been wholly exempt from 
criminal liability on account of his act; and 
that he cannot be said to have been guilty of 
negligence or recklessness or even carelessness 
in falling into his mistake as to the facts, or in 
the means adopted by him to defend himself 
from the imminent danger which he believe 
threatened his person and his property and the 
property under his charge. 

The judgment of conviction and the sentence 
imposed by the trial court should be reversed, 
and the defendant acquitted of the crime with 
which he is charged x xx.’”19 

  

                                                           
19 Ibid., at 493-506. 
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38. In Ah Chong, the accused was acquitted on the 

ground the he was merely defending himself when he 
stabbed his roommate to death even if the Supreme Court 
found that there was no actual unlawful aggression. What 
was important in Ah Chong is that the accused perceived, 
in good faith, that his life was in danger.  

 
39. Also, in People v. Gutual,20 the Supreme Court 

explained that the requisite of reasonable necessity in self-
defense “implies a rational equivalence which is determined 
by the emergency, the imminent danger to which the person 
is exposed, and the instinct, more than reason that 
moves or impels the defense.”21 Pemberton’s instinctive 

act of putting Laude in an arm-hold falls under the realm of 
reasonableness of the means employed by Pemberton who 
acted in defense of his person and of his honor.  

 

40. In the present case, there was actual unlawful 
aggression from Laude, and Pemberton believed in good 
faith that his life was in danger. Thus, consistent with the 
Supreme Court’s pronouncements in Ah Chong and Gutual, 
Pemberton must be acquitted on the ground of self-defense. 

 

II. 

 

WITH DUE RESPECT, THIS HONORABLE 
COURT CHERRY-PICKED EVIDENCE TO 
SUSTAIN THE CONVICTION AND 
COMPLETELY IGNORED ALL CONTRARY 
EVIDENCE.  

 

A. This Honorable Court found 
credence in the testimonies of 
Rose, Gallamos and Dr. Dave 
only insofar as they are 
unfavorable to Pemberton. The 

Court disregarded such 
portions of their testimonies 
that are consistent with 
Pemberton’s innocence.  
 
 

                                                           
20 G.R. No. 115233, 22 February 1996, 254 SCRA 37. 
21 Ibid., at 49. 
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Testimonies of Rose and Miller  

 

41. A reading of the testimonies of Rose and Miller 
would show that Pemberton made no admission of guilt. 
Pemberton’s statements to Rose and Miller are in the nature 
of conjecture or speculation since he did not know what 
happened to Laude after he left him unconscious in Room 1. 
Far from admitting that he committed any crime, Pemberton 
only used speculative phrases like ”I think” and “I might 
have” when he spoke with Rose and Miller, thus: 

 

42. Rose testified in his direct examination that 
Pemberton told him that “he thought he killed a he/she” 
(which Pemberton denied), thus: 

 
“ROSE: At that time we went to the front of the 

ship we sat down. 
 
Q And what happened next after that? 
 
A  During that time we walked on our way off to 

the front of the ship he said he thought 
that he killed a he/she in his words. 

 
And once we get off to the front of the ship 
we begin to talk about and I kept asking him 
what he meant and trying him again to clarify 
and he repeated himself. 

 
And I asked him if he is serious and on and 
he didn't know. He seemed concerned about 
it and that's why I kept trying to get more 
out of it at that point I eventually got not the 
same answer. But eventually he said that he 
got to the hotel with two girls, one of them 
left and during that point the one stayed 
back got undress. 

 
He saw that it had a penis and was not a 
female and at that point he got angry and 
upset. 

 
And choked it until it stop moving and then 
dragged into the bathroom at that point he 
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left and then took a cab back to the sea 

port.”22 
 

43. On the other hand, Miller testified that Pemberton 
told him that he “might have fucked up bad,” while Rose 
told him that Pemberton “didn’t know what had happened to 
[Laude],” thus: 

 
“PROS. LADAGA: What did you do next?  
   
A I asked L/CPL Pemberton if he was alright, if 

he had something to tell me. 
 

Q  What was the reply of Pemberton? 
 

A The only thing he said to me was that he 
might have fucked bad. 

 
Q Can you describe to this Honorable Court 

how L/CPL Pemberton looked, appeared at 
that time? 

 
A He was tired. 

 
Q What did you do next if any upon hearing the 

words, ‘I might have fucked up bad’? 
 

A I asked him what he meant by that. 
 

Q And what was the reply of CPL Pemberton? 
 
A PFC Pemberton did not reply. After CPL Rose 

spoke up and continued to talk. 
 

Q What did CPL Rose tell you? 
 

A He mentioned that PFC Pemberton had just 

told him that he had taken two (2) 
prostitutes back to hotel room; one of which 
left the room, and the other of which he 
didn’t know what had happened to him 
or her.”23 
 

                                                           
22 TSN dated 19 May 2015, pp. 31-32. 
23 TSN dated 19 May 2015, pp. 12-13. 
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As can be gleaned from Miller’s testimony, Rose never 

said anything about Pemberton killing anybody. 
This is consistent with Pemberton’s testimony denying 
that he ever told Rose that he thought he killed a 
he/she.24 

 

44. On cross-examination, Miller testified that Rose 
did not make any sense and appeared to be drunk at that 
time. Miller also described Rose as someone who liked to 
dramatize things and is prone to exaggerations – 

 
“ATTY. TOLOSA: And you also stated here on your 

Statement, ‘At first it was Rose who was 

doing the talking, giving the details.’ Is that 
correct? 

 
A Yes, sir. 
 
Q And you would confirm your statement here 

that what he was saying to you at that time 
did not make any sense? 

 
A Yes, sir. 
 
Q You would also agree that you got the 

impression that Rose was drunk at that 
time? 

 
A Yes, sir. 

xxx 
 

Q And you would also agree in your statement… 
you would confirm your statement that when 
you asked Pemberton point blunt if he 
killed someone? What was stated here 
was that ‘he does not really know what 
he did.” 

 
 
A Yes, sir. 

 
xxx 

 

                                                           
24 TSN dated 24 August 2015, pp. 45-46. 
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Q You stated here that ‘Rose really likes to 

dramatize everything, so I didn’t know what 
to make of it.” 

 
 What exactly did you mean by that when you 

said, ‘Rose really likes to dramatize 
everything’? 

 
A Rose likes to give all sorts of details. 

 
xxx 

 
Q But that’s how you described [Rose], 

that he is prone to exaggeration in 
giving… in telling stories? 

 
A That’s correct. 
 
Q Extreme exaggerations? 
 
A Yes, sir.”25 

 

45. While this Honorable Court hastily believed Rose 
when he said that Pemberton told him that he “thought he 
killed a he/she”, it only gave credence to such parts of 

Rose’s testimony that support the theory that Pemberton 
killed Laude. 

 

46. This Honorable Court, with due respect, 
erroneously ignored the implication in Rose’s testimony that 
Laude may have been merely unconscious when Pemberton 
left him at the motel (“choked it until it stop moving and then 
dragged into the bathroom at that point he left and then took 
a cab back to the sea port”26). It also disregarded the 
implication that Pemberton did not drown Laude, and 
did not dunk his head into the toilet bowl.  

 

47. Indeed, if the rationale for accepting res gestae 
statements as an exception to the hearsay rule is their 
trustworthiness, having been made before the person making 
the statements (Pemberton) had any time to contrive or 
devise a falsehood, then this Honorable Court should have 

                                                           
25 TSN dated 19 May 2015, pp. 23-26. 
26 TSN dated 19 May 2015, p. 32. 
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also accepted as true Pemberton’s statement that he left 

Laude still conscious after choking him, and that he did not 
drown him. 

 
Testimonies of Dr. Dave and Dr. Fortun 

 

48. This Honorable Court believed Dr. Dave’s findings 
that Laude died by drowning, as against Dr. Fortun’s contrary 
finding, disregarding the stellar qualifications of Dr. Fortun. 
Worse, this Honorable Court accorded presumption of 
regularity to the performance of Dr. Dave’s functions, 
notwithstanding the following badges of negligence and 
unprofessionalism in the conduct of Laude’s autopsy:  

 

a. the fact that Dr. Dave did not follow the basic 
autopsy procedure to examine the kidneys, the 
liver, heart and brain; 

b. the fact that he sent only three pieces of lung 
tissues when the standard is five; and 

c. the fact that he placed Laude’s lung tissues in a 
Powerade bottle that was rinsed with tap water. 

 

In this regard, it is emphasized that the foregoing facts are 
undisputed and on record. In fact, so unreliable was the 
autopsy of Dr. Dave that even Private Prosecutor’s counsel, 
Harry Roque, said that he intended to file a motion 
requesting the court to allow another autopsy on Laude. 

 

49. Yet, consistent with its cherry-picking manner of 
considering the evidence, this Honorable Court refused to 
believe Dr. Dave’s testimony with respect to the date of 
Laude’s death, which Dr. Dave indicated to be 12 October 
2014, thus: 

 
“Likewise, the death certificate of Laude 

indicating he died on 12 October 2014 could be 
explained by the fact that Laude's body was only 
taken to the Regional Crime Laboratory Office 3 on 
12 October 2014 where Dr. Dave could officially 
pronounce the time and date of Laude's death. 
Even the Red Cross volunteers arrived at Celzone 
Lodge on 12 October 2014.” 
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50. With due respect, if a decaying cadaver was 

brought to a medical examiner for autopsy on 1 January 
2017, the medical examiner cannot say he died on 1 January 
2017. Time is one of the most important factors of 
consideration in a homicide case. It may very well convict a 
killer or eliminate a suspect. Among others, the job of a 
medical examiner is to determine the time of death by 
checking the body changes after death - color of the body, 
eyes, loss of body heat, rigor mortis, post mortem lividity, 
stomach contents, and putrefaction. 

 

51. If this Honorable Court believed the Autopsy 
Report of Dr. Dave because of his expertise after conducting 

autopsies on hundreds of bodies, then why did it reject the 
date of death indicated in the same report? The reason is 
simple – because if that were the case, then Pemberton truly 
left Laude alive.  

 

52. Of significance is the fact that the Prosecution 
judicially admitted in its Memorandum dated 17 September 
2015 that Laude did not die due to Pemberton’s 
chokehold or strangulation.27  In other words, after 
Pemberton arm-locked Laude, both the Defense and the 
Prosecution agree the he was still alive.  Due to this 
admission, the Prosecution has no other choice but to prove 

that Pemberton killed Laude by drowning him in order to hold 
Pemberton criminally liable. However, with Dr. Fortun’s 
testimony that Laude did not die of drowning but of 
strangulation, it is clear that Laude did not die in the hands 
of Pemberton. 

 

53. Without any reasonable explanation, however, this 
Honorable Court refused to believe Dr. Fortun’s expert 
opinion that pulmonary edema, lung congestion and 
discharges coming out of the mouth, as post-mortem 
conditions, have many causes other than drowning,28 and 
that drowning as a cause of death can be reached only 
through the process of exclusion of other potential causes.29 
Instead, this Honorable Court gave greater weight to Dr. 
Dave’s autopsy and his hasty conclusion that Pemberton 
drowned. 

                                                           
27 Prosecution’s Memorandum, p. 26, par. 68; Prosecution’s Memorandum, p. 

29, par. 81; pages 1282 and 1285, Volume III of Court Records. 
28 TSN dated 25 August 2015, pp. 45-46; Volume III of TSN Folders. 
29 TSN dated 25 August 2015, pp. 28-29; 31-32; Volume III of TSN Folders. 
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Testimonies of Gallamos and Miraflor 

 

54. As to Gallamos, this Honorable Court believed him 
when he identified Pemberton in the courtroom as the man 
he saw with Laude on 11 October 2014. On the other hand, 
it refused to believe Gallamos when he testified that he 
found Laude merely unconscious that night, stating that 
Gallamos is not a doctor and could not possibly know 
whether Laude was merely unconscious or already dead. 

 

55. Gallamos confirmed that when he saw Laude 
inside the toilet of room 1, it appeared to him that he merely 
fainted.30 Gallamos also told Gelviro, who was allegedly 
inside room 5 at the upper level of Celzone Lodge (instead of 
buying condoms, as he told Pemberton), that Laude 
fainted.31 Gallamos never told the police that Laude was 
dead.32 Gallamos only told the Police that “may hinimatay na 
tao.”33 He reported the incident to the police only because 
“[he] wanted the police to help [him] remove Jeffrey Laude 
from that restroom.”34 

 

56. This Honorable Court made its own conclusion that 
Laude was already dead when Pemberton left him, without 
any basis. None of the prosecution’ witnesses testified 

that Laude was already dead at 11:30 p.m. of October 
11, 2014, not even Dr. Dave and Dr. Ombao. True, 
Gallamos is not a doctor. But at least, he saw Laude on the 
night of October 11, 2014. Compared to this Honorable 
Court, with due respect and apologies, he was in a better 
position to judge whether Laude was dead or alive. 

 

57. As to Miraflor, this Honorable Court believed his 
testimony that he never left the front desk and did not see 
any intruder enter Room 1. Yet, it disregarded all evidence 
and circumstances indicating that Miraflor was not even 
there. Gallamos never mentioned Miraflor in any of his 
statements before the Police and the NCIS. Gallamos 
mentioned Miraflor for the first time when he was already in 
the witness stand. If Miraflor was indeed securing room 1 
when Gallamos left, the police would have found him there 

                                                           
30 Exh. C and C-6; TSN, 23 March 2015, p. 126. 
31 TSN, 23 March 2015, p. 126. 
32 TSN, 21 April 2015, p. 31. 
33 TSN, 21 April 2015, p. 31. 
34 TSN, 23 March 2015, p. 127. 
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and obtained his sworn statement. Neither the Filipino 

policemen nor the NCIS took his statement (and the NCIS 
took the statements of over 50 persons). 

 

58. Further, when Miraflor said that he reported for 
work exactly at 9 am every day and left work exactly at 9 
pm every day, this Honorable Court believed him, ignoring 
the ruling in Prangan vs. NLRC, et al.,35 where the Supreme 
Court described such uniformity as a badge of 
untruthfulness, thus: 

 
“In said alleged daily time record, it showed 

that petitioner started work at 10:00 p.m. 

and would invariably leave his post at exactly 
2:00 a.m. Obviously, such unvarying 
recording of a daily time record is improbable 
and contrary to human experience. It is 
impossible for an employee to arrive at the 
workplace and leave at exactly the same 
time, day in day out. The very uniformity and 
regularity of the entries are badges of 
untruthfulness and as such indices of dubiety.”36 

 

59. Miraflor admitted that he had not yet reported for 
work when Laude checked-in (which is supposedly already 

around 11 pm), thus: 

 
“[Atty. Javier] Did you check the bag of Laude? 
 
 
[Miraflor] When he entered, sir, I was still 

not there. 
 
Q So you were not there on that 

time? 
 
A   When I reported for work, Laude  

  was already inside the room.”37 
 

a. If Miraflor or his Daily Time Record would be 
believed, he should have been in Celzone Lodge 
when Pemberton, Laude, and Gelviro arrived. The 

                                                           
35 G.R. No. 126529, 15 April 1998, 289 SCRA 142. 
36 Ibid., at 148; emphasis and underscoring supplied. 
37 TSN, 13 April 2015, p. 24. 
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only plausible explanation why he did not see 

Laude and presumably, even Pemberton or 
Gelviro, entered the motel is he never reported for 
work that night. 

 

b. There was no one securing room 1 when Gallamos 
supposedly went to Gelviro and the Police Station. 
In fact, the prosecution’s own witnesses testified 
that Celzone and room 1 were unsecured when 
they arrived.  

 

c. PO2 Ric Quejado stated that when he arrived at 
Celzone Lodge, no one was preventing people 
from coming or entering the lodge.38 More 
specifically, PO1 Leonard Pasamonte testified that 
prior to their arrival, room 1 was unsecured, thus: 

 
“[Atty. Tolosa] And also as first 

responder you [were] also tasked 
to secure the crime scene? 

 
[PO1 Pasamonte] Yes sir. 
 
Q Your words were you secured 

Room No. 1? 
 
A Yes sir. 
 
Q The time that you got there and 

you performed that act it was 
unsecured? 

 
A Yes sir.”39 

 

d.  Even Gelviro admitted that she was able to 
access room 1.40 

 
60. As the foregoing evidence is favorable to 

Pemberton, and show that there was a window of 
opportunity for another person to have entered the room 
and killed Laude after Pemberton left, the evidence was 
disregarded. 
                                                           
38 TSN, 21 April 2015, p. 6. 
39 TSN, 21 April 2015, p. 32. 
40 TSN, 24 March 2015, p. 17. 
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61. This Honorable Court preferred to believe that 

Laude was drowned in the toilet bowl, citing the testimony of 
Rodel Introlizo who stated that the bathroom was wet, 
including the tiled walls, and the shower was working. 
It disbelieved the report of NCIS Agent Markley who said the 
toilet was not functioning. The statements of the two, 
however, are not inconsistent. Introlizo was referring to the 
shower while Markley was referring to the flush.  If 
Introlizo was telling the truth, it means that 
Pemberton may have lied when he said he wanted to 
revive Laude using the water from the shower. 
However, it does not mean that Pemberton drowned 
Laude using the flush of the toilet bowl. The report of 

Markley that the flush was not working was not refuted. 
Without a working flush, there was no way to drown Laude. 

 

B. This Honorable Court did 
not appreciate the 
mitigating circumstance of 
voluntary surrender when 
the evidence on record 
clearly shows that 
Pemberton voluntarily 
surrendered to the 
authorities at the earliest 

possible opportunity. 

 

62. This Honorable Court refuses to consider the 
mitigating circumstance of voluntary surrender in 
Pemberton’s favor: 

 

“First, for the mitigating circumstance of 
voluntary surrender to apply, the following 
requisites must concur: (1) the offender had not 
been actually arrested; (2) the offender 
surrendered himself to a person in authority or to 
the latter's agent; (3) the surrender was 
voluntary; and (4) there is no pending warrant of 
arrest or information filed. Here, the Information 
against Pemberton was filed by the Olongapo City 
Prosecutor's Office on 15 December 2014, four (4) 
days before Pemberton presented himself to the 
trial court. Perfunctorily, this mitigating 
circumstance cannot be appreciated in 
Pemberton's favor.” 
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63. The ruling of the Court completely ignores 

Pemberton’s position. Pemberton was already detained by 
authorities when the warrant of arrest was supposedly 
served upon the Embassy of the United States, Manila. He 
had no opportunity, until 19 December 2014, to go to the 
Olongapo court to voluntarily submit himself to its 
jurisdiction. When the first opportunity to surrender became 
available, he took it. “Tempered justice suggests that (the 
accused) be credited with voluntary surrender in mitigation. 
That (he) had no opportunity to surrender (because he was 
already detained), should not be charged against (him).”41 

 

64. Pemberton is entitled to the mitigating 

circumstance of voluntary surrender for two reasons: (a) he 
surrendered to his superior or commanding officer, which led 
to his detention in JUSMAG, prior to any warrant of arrest 
being issued; and his voluntary submission to the 
jurisdiction of the lower court on 19 December 2014 prior to 
any warrant of arrest being personally served upon him. 
The records of this case will show that the warrant of arrest 
was never actually served on Pemberton.  

 

65. If the peculiar circumstances above may not be 
considered voluntary surrender by strict interpretation, then 
they can be appreciated as circumstances of a similar 

nature to voluntary surrender.  

 
C. The Honorable Court did 
not appreciate the mitigating 
circumstance of praeter 
intentionem when the evidence 
on record clearly shows that 
Pemberton never intended to 
kill Laude, as he in fact did not 
kill Laude 

 

66. This Honorable Court also refused to appreciate 
the mitigating circumstance of no intention to commit so 
grave a wrong because of the “physical evidence” and 
because “Pemberton did not leave Laude merely 
unconscious, but ensured his death by submerging his head 
inside the toilet bowl”, concluding that “Pemberton intended 
the natural consequence of his wrongful act”. 

                                                           
41 See REYES, LUIS B., I REVISED PENAL CODE300 (1993 ed.). 
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67. This ruling of thisHonorable Court has no factual 

basis. Assuming arguendo that Pemberton killed Laude, 
there is no physical evidence that Pemberton intended to 
commit so grave a wrong:(a) there is no evidence that when 
Pemberton left Laude at 11:30 pm of October 14, 2014, 
Laude was already dead; (b)Gallamos said that after 
Pemberton left, he found Laude merely unconscious; (c) the 
Red Cross volunteers indicated in their report that at 12:08 
a.m. of October 12, 2014, they found Laude dead; (d) the 
autopsy report of Dr. Dave also indicates the date of death 
as October 12, 2014; (e) Dr. Dave or anyone else did not 
see if Pemberton dunked the head of Laude into the toilet 
bowl; (f) Dr. Dave merely speculated that Pemberton must 

have dunked Laude’s head into the toilet bowl and flushed it 
to drown him (which is not possible because the toilet’s flush 
did not work); (g) there is no physical evidence that Laude’s 
head was dunked inside the toilet bowl – no bruises, 
contusions, or any mark that could be interpreted to be one 
resulting from dunking the head; (h) Dr. Fortun testified that 
Laude did not die by drowning; (i) Pemberton categorically 
testified that he merely wanted to subdue Laude in order to 
protect himself from imminent danger; (j) Rose testified that 
Pemberton told him he left Laude after “choking” him, and 
there was no statement that he dunked Laude’s head into 
the toilet bowl or that he drowned Laude; (k) Rose said 

Pemberton looked “destroyed” – if Pemberton wanted to kill 
Laude or intended to commit a grave wrong, then he should 
have looked happy; (l) Pemberton joined the US Marines to 
earna living in an honorable manner. There is no reason for 
him to want to kill anyone. Assuming that Laude died due to 
his actions (not drowning), he had no intention to kill 
Laude. 

 
 

D. The Honorable Court 
completely disregarded 
extremely important pieces of 

evidence consistent with 
Pemberton’s innocence. 

 
 
68. As to the necklace Laude was clutching, his money 

that was missing, the third DNA set found on Laude’s neck, 
the change in the position of Laude’s legs, and the blanket, 
this Honorable court held:  
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(a) “Laude clutching a necklace does not prove that a 
third person later went to Room No. 1, struggled with 
Laude and left a necklace dangling on Laude's 
fingers’…. “there is no rhyme or reason why anyone 
would kill Laude in his supposed unconscious state”; 
 
(b) “It is well to note however that Pemberton was not 
convicted because of the existence of his DNA in 
Laude's neck. Pemberton was convicted because among 
others, he was the last person seen with Laude.” 
 
(c) “Consequently, even if the owner of the third DNA is 

verified and located, it does not prove by itself that said 
person killed Laude.” (Please note that it also shows 
that someone else may have killed Laude.) 
 
(d) “(T)he alleged absence of Laude's money also does 
not prove that a third person authored Laude's death. 
We simply cannot wrap our heads with the idea that 
someone would first kill Laude then take the money 
that is obviously located outside the bathroom.” (Please 
note that this fact shows that an intruder was able to 
enter Room 1.)  
 

(e) “(T)he change in the position of Laude's legs is 
based on the testimony of Pemberton that he left the 
latter only in the toilet floor with legs stretched out. 
However, Laude was not left on the floor, but his head 
was dunked by Pemberton inside the toilet bowl which 
would explain why one leg is under his buttocks.” 
(Please note that there is no physical evidence that 
Pemberton dunked Laude’s head in the toilet bowl.) 
 
(f) “(T)he testimony of Pemberton that he left Laude 
naked is likewise self-serving. The more plausible 
explanation is that Laude must have instinctively 

grabbed the bed sheet and wrapped it around his 
waist.” (Please note that the Court’s explanation is 
purely speculative. Pemberton’s testimony in this 
regard was unrebutted.) 
 
69. The evidence pertaining to the necklace Laude was 

clutching, his money that was missing, a third DNA set 
found on Laude’s neck, the change in the position of Laude’s 
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legs, and the blanket, was not rebutted. The prosecution 

does not have any explanation for them. Verily, they cast 
doubt on the prosecution’s theory that only Pemberton could 
have killed Laude. They present an alternative hypothesis 
consistent with Pemberton’s innocence, i.e., that another 
person killed Laude.  

 

70. With due respect, this Honorable Court’s attempt 
to explain those circumstances based on speculations and 
surmises, is inconsistent with the jurisprudence on 
circumstantial evidence. The Supreme Court’s 
pronouncement in People v. Anabe42 is instructive:  

 

“There being no eyewitness to the crimes 
charged, Section 4 of Rule 133 of the Rules of 
Court on circumstantial evidence applies: 

 

SEC. 4. Circumstantial evidence, 
when sufficient. Circumstantial evidence is 
sufficient for conviction if: 

  

(a) There is more than one 
circumstance; 

(b) The facts from which the 

inferences are derived are proven; 
and 

(c) The combination of all the 
circumstances is such as to 
produce a conviction beyond 
reasonable doubt. 

 

   In amplifying the above-listed conditions, 
this Court has held that circumstantial evidence 
suffices to convict an accused only if the 
circumstances proven constitute an unbroken 
chain which leads to one fair and reasonable 

conclusion pointing to the accused, to the 
exclusion of all others, as the guilty person; the 
circumstances proved must be consistent with 
each other, consistent with the hypothesis that the 
accused is guilty, and at the same time 
inconsistent with any other hypothesis except that 
of guilt.  

                                                           
42 G.R. No. 179033, 6 September 2010. 
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As a corollary to the constitutional precept of 
presumption of innocence, a conviction based on 
circumstantial evidence must exclude each and 
every hypothesis consistent with innocence. 

 

XXX 

 

  In the appreciation of circumstantial 
evidence, the rule is that the circumstances must 
be proved, and not themselves presumed. The 
circumstantial evidence must exclude the 

possibility that some other person has 
committed the offense charged. 

 

  The prosecution has not come forward with 
any evidence completely discounting the 
possibility that some person other than appellant 
could have stabbed Uy to death. It bears 
reiteration that at least three persons were 
present at the crime scene. Even with Felicita's 
discharge, the prosecution still needed to exclude 
the possibility that Conrada was the one who used 
the recovered kitchen knife to stab Uy to death.It 
failed to do so, however. Such failure is fatal to its 
case given that its evidence had already missed 
that indispensable nexus between appellants' 
presence at the crime scene and his participation 
in the stabbing of Uy in order to hold him liable 
therefor as well. 

 

  Courts must judge the guilt or innocence of 
the accused based on facts and not on mere 
conjectures, presumptions, or suspicions.” 

 

71. The Supreme Court described circumstantial 

evidence in a nutshell as “like puzzle pieces which when put 
together reveal a convincing picture pointing to the 
conclusion that the accused is the author of the crime.”43 

 

72. Here, the picture formed by the prosecution is 
neither convincing nor is it complete. It was not able to 
prove that when Pemberton left Laude, the latter was 
                                                           
43 Almojuela v. People, G.R. No. 183202, 2 June 2014, 724 SCRA 293, 303. 
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already dead. The Prosecution further failed to prove that no 

one else could have killed Laude, as the evidence undeniably 
proves that there was an intruder whose DNA was left on 
Laude’s neck; who stole Laude’s money; and whose 
necklace was left in the hand of Laude. The circumstantial 
evidence cannot be said to form an “unbroken chain” that 
“excludes all other [suspects]” but Pemberton. 

 

73. With respect to the award of damages, consistent 
with the apparent “cherry-picking”, there are so many 
decisions of the Supreme Court stating that documentary 
evidence must be presented to establish loss of income: 

 

“The indemnification for loss of earning 
capacity partakes of the nature of actual damages 
which must be duly proven46 by competent proof 
and the best obtainable evidence thereof.47 Thus, 
as a rule, documentary evidence should be 
presented to substantiate the claim for damages 
for loss of earning capacity. By way of exception, 
damages for loss of earning capacity may be 
awarded despite the absence of documentary 
evidence when (1) the deceased is self-employed 
and earning less than the minimum wage under 
current labor laws, in which case, judicial notice 

may be taken of the fact that in the deceased’s line 
of work no documentary evidence is available; or 
(2) the deceased is employed as a daily wage 
worker earning less than the minimum wage under 
current labor laws.”44 

 

74.  All of them were ignored by this Honorable Court, 
and the two aberrant cases holding that testimonial evidence 
is sufficient, were chosen by the Honorable Court to apply in 
this case. Notably, in the cited case of Sps. Perena v. Sps. 
Zarate, the Supreme Court only granted the minimum wage 
– Laude’s family was given much more than the minimum 
wage.  On the other hand, in Cariaga v. Laguna Tayabas Bus 

                                                           
44 Robert Da Jose and Francisco Ocampo y Angeles v. Celerina R. Angeles, 

Edward Angelo R. Angeles and Celine Angeli R. Angeles, G.R. No. 187899, 

October 3, 2013; See also People of the Philippines v. Victoriano Villar, G.R. 

No. 202708, 13 April 2015; OMC Carriers, Inc. and Jerry Aalucas y Pitalino 

Spouses, Roberto C. Nabua and Rosario T. Nabua, G.R. No. 148974, July 2, 

2010. 
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Company and Manila Railroad Company, the victim was a 

fourth year medical student.  

 

75. Finally, this Honorable Court declared that the 
witnesses have no reason to lie. It is well to point out that in 
the Sinumpaang Salaysay executed by Gallamos, Barbi, and 
Marilou Laude, they described the last man they saw with 
Laude in this manner:  

 

“Nakasuot ng asul at putting stripe na t-shirt 
na kulay puti ang manggas at itim na short pants 
na may taas na 5’8” hanggang 5’10”, may edad 
25-30 taong gulang, katamtaman ang 
pangangatawan, maigsi ang buhok at maputi ang 
balat”. 

 

76. Pemberton was wearing a black t-shirt and khaki 
pants.45 His clothes were even marked by the prosecution 
and form part of its evidence. Pemberton will not speculate 
as to why the witnesses would lie. If they truthfully 
described the last man with Laude, then that man is not 
Pemberton. 

 
 

RELIEF 

 

WHEREFORE, Pemberton respectfully prays that this 
Honorable Court:  

 

 1. Reverse its Decision dated 3 April 2017; reverse 
the RTC Decision dated 1 December 2015 and the RTC Order 
dated 29 March 2016, and declare Pemberton NOT guilty of 
the crime of Homicide; 

 

 2. In the event that this Honorable Court affirms that 
Pemberton is guilty of Homicide, that the privileged 

mitigating circumstance of incomplete self-defense and the 
ordinary mitigating circumstances of voluntarily surrender 
and no intention to commit so grave a wrong be appreciated 
in the determination of the imposable penalty. 

 

                                                           
45  Exhs. “OOOOOOO” to “PPPPPPP”. 
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 3. Reduce the amount of damages for "loss of 

income" awarded to Private Complainant to less or equal to 
the current minimum wage in Zambales, which is Php349.00 
a day, and delete the award of exemplary damages. 

 

 

Pemberton prays for other just and equitable relief. 

 

City of Taguig for the City of Manila, 25 April 2017. 
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EXPLANATION FOR SERVICE  

THROUGH REGISTERED MAIL  

 

In compliance with Rule 13, Section 11 of the Rules of 
Court, undersigned counsel respectfully manifests that the 
foregoing MOTION FOR RECONSIDERATION is being 
served by registered mail because of time and distance 
constraints and the temporary unavailability of office 
messengers, making personal service impracticable.  

 

 

  

      ROWENA GARCIA FLORES 

 

 


